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Court orders $8m dispute
to be heard here, not in HK

Appeals court rules on clause
stipulating ‘non-exclusive
jurisdiction’ of HK courts

By K.C. VjaAYAN
LAW CORRESPONDENT

AN APPEALS court has ordered a firm’s US$6.5 mil-
lion (S$8.1 million) spat with a Singapore-based
businessman to be heard here instead of Hong
Kong, overruling an earlier High Court ruling.

Investment firm Orchard Capital I had sued Mr
Ravindra Jhunjhunwala after he failed to settle a
US$2.5 million payment by a November 2010 dead-
line.

Both had entered into three investment con-
tracts in 2007 but when Mr Ravindra failed to meet
his obligations, according to Orchard, a subsequent
settlement agreement was signed which bound him
to pay an initial US$2.5 million.

Mr Ravindra, an Indian national and a perma-
nent resident here, deals in materials used in the
metal, glass-making and ceramic industries.

Orchard is a Cayman Islands-registered special
purpose firm set up to handle financial invest-
ments.

Mr Ravindra applied last year to have the case
heard in Hong Kong instead of Singapore, pointing
to a clause in the agreement which bound both par-
ties to the “non-exclusive jurisdiction of the courts
of Hong Kong”.

The rare case turned on the Court of Appeal’s
stand on non-exclusive jurisdiction, which was that
the case need not have to be heard in Hong Kong.

The venue for any dispute bearing such a clause
would depend on the circumstances of the case,
said the Court of Appeal.

Lawyers said the clause is commonly used in
cross-border banking, finance and investment docu-
ments and the Court of Appeal’s judgment grounds
released yesterday will serve as a rare reference
case.

“This is a deceptive case — simple in terms of is-
sue but hugely complex in terms of legal principles.
Pared down to its essence, we have, on the one
hand, a non-exclusive jurisdiction clause that
points to Hong Kong, and on the other hand, the
fact that (Mr Ravindra) is resident in Singapore,”
said the court comprising Judges of Appeal Chao
Hick Tin and Andrew Phang.

Lawyers Patrick Chin and R.S. Wijaya had ar-
gued that the case should be moved to Hong Kong
as, among other things, the only factor connecting
Mr Ravindra to Singapore was that he was a resi-
dent here. He did not have any local assets and the
three contracts and the subsequent agreements
with Orchard were not signed or performed here.

But lawyers Lai Yew Fei and Khelvin Xu coun-
tered for Orchard that the clause was non-exclu-
sive which showed that while Hong Kong was an ap-
propriate venue, the parties were free to go else-
where to settle the dispute. They argued Mr Ravin-
dra had failed to show Hong Kong was the appropri-
ate venue.

The court found there was no evidence to show
both parties intended the clause to have a signifi-

cant effect.

The court cited law professor Yeo Tiong Min's ar-
ticle in a 2005 issue of the Singapore Academy of
Law Journal and held the weight to be attributed to a
non-exclusive jurisdiction clause would depend on
the circumstances of the case.

“In our view, it is clear that the clause is not a
strong indicator that Hong Kong is a clearly or dis-
tinctly the more appropriate forum to hear the case.”

It said the agreement was intended for Mr Ravin-
dra to perform his obligations and the fact that he
was resident in Singapore worked in the company’s
favour to hold the hearing here.

The agreement signed between the two provided
for non-exclusive jurisdiction, which was unlike the
three initial contracts which provided for the exclu-

sive jurisdiction of the Hong Kong courts.

It noted the general principles applicable to the
claim by Orchard against Mr Ravindra were similar
in Hong Kong and Singapore.

The court commended the 2005 article by Prof
Yeo, the incoming dean of the Singapore Manage-
ment University law school, which discussed key is-
sues in ascertaining the legal effect of non-exclusive
jurisdiction clauses.

The court said that “lawyers would do well to pay
close attention to this article should an issue relating
to jurisdiction clauses, both exclusive and non-exclu-
sive, arise before the Singapore courts in the future”.

A High Court pre-trial conference is due tomor-
Tow.
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