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Public Defender's Office
timely and necessary

The public defender scheme strengthens access to justice and trust and confidence in the
administration of criminal justice, and will enhance commitment to the rule of law in Singapore

Eugene K.B. Tan’

For The Straits Times

guilty or claims trial to the charges
against him, the criminaljustice

fair. This, in turn, depends on the
accused having access to sound
legaladvice and proper legal
representation.

Anaccused person is not just
the sum of his alleged
transgressions. Before a personis
lawfully deprived of his liberty or
life, the criminal justice process
requires a court’s careful
examination of the alleged
offence and holds the law
enforcement agencies and
prosecutors accountable by
scrutinising their actions.

Itis with this fundamental tenet
inmind that the Public Defender’s
Office (PDO) will be established
under the Ministry of Law by the
year’s end to directly provide
criminal legal aid to eligible
accused persons.

The PDO can help reduce the
“inequality of arms” in the criminal
justice system by offering
high-quality legal representation
toaccused persons who are
citizens or permanent residents
and who cannot afford alawyer to
defend them.

The PDO’s establishment comes
amid other changes that will

i enable more individuals to qualify

¢ for criminal legal aid. In addition to
i the proposed widening of the list

: of offences eligible forlegal aid,

i the Government has also proposed
! toraise the income threshold

i eligibility from the 25th percentile
: tothe 35th percentile of resident

i households. By strengthening

: accesstojustice in Singapore, trust
i and confidence in the

: administration of criminal justice

i and the commitment to the rule of
Whetheranaccused personpleads :

: RELEVANT AND ESSENTIAL
process must be fairand seentobe :

¢ Giventhat there are existing pro

i bonolegal services, two questions
: arise: why the need for the PDO;

i andwhat exactlyare the functions
: ofthis new outfit?

law will be enhanced.

The PDO will serve vulnerable

i accused personsinall types of

¢ offences except for regulatory

: offences such as traffic

i summonses and departmental

: charges,as well as offences for

i legislation onillegal gamblingand
: betting, organised and syndicated
i crime, and terrorism. These

: excepted categoriesrelate to

i offences whose primary purpose is
: todeter specific behaviours that

: bringabout significant negative

: externalities to society.

However, the PDO should have

i thediscretionary power to grant
i criminallegalaidin these

: excepted categories whereitisin
i thepublicinterest todoso - for

: example, where a person was

i coercedinto organised crime.

Today, criminal legal aid is

i primarily provided by probono

: lawyersactingunder the Criminal
i Legal Aid Scheme (Clas) of the Law :
: Society. Clas coversaccused

i persons, including non-citizens,

for non-death penalty offences
: foundin17 pieces of legislation,
¢ including the Penal Code and the

Misuse of Drugs Act. (The Legal
Assistance Scheme for Capital
Offences provides free legal aid for
ccused persons, regardless of
nationality, charged with death
penalty offences.)

The Government has indicated
hat Clas will be sustained even
with the PDO’s establishment.
From 2007, the Government had
ndirectly funded the then Pro
Bono Services Office, now known

i asLaw Society Pro Bono Services.
: Direct government funding of
: Classtarted in 2015.

Suchahybrid, complementary

i model of criminal legal aid

: provisionis to be commended,

: although Clas and the PDO must

: work closely to avoid unnecessary
; duplication oflegal services.

Although the probono

{ commitment has grownover the

i last two decades, adequate access
: tojustice cannot rely onthe

: goodwill of pro bono lawyers

: alone. Moreover, demand for pro

: bonoworkislikely toincrease

with more people eligible for
riminal legal aid. In financial year

Having a robust criminal
egal aid system thatis
affordable, accessible and
of a high quality isvital to

effective administration of robust. Safeguards are needed to

i ensureaccountability and to
: preventabuse. The PDO must be

criminal justice. Without

i meaningfulaccesstothe !
: legal system, laws are likely :
i tobecome adead letter.

2020, Clas handled 712 cases that
: weredirectly funded by the
¢ Government.

Itis estimated that this number

: willincrease by more than half
: with the expansion in criminal
: legalaid.

The pro bono spirit, manifested in

i lawyers contributing their time and
: expertise in helping the vulnerable
: inoursociety, must be keptalive.

: Thereisalso the imperative to raise
i thequality oflegal representation

: ofaccused persons. Thus, the Bar

{ mustrise to the challenge of

: renewingits commitment to pro

: bonoworkevenwiththe

: establishment of the PDO.

MAINTAINING LEGITIMACY

i n announcing the PDO’s

: establishment in Parliamentin
: April, Minister for Law K.

i Shanmugam raised the issue of
: possible outrage over legal aid

i beinggiven tounmeritorious

: applicants. The experience of

: otherjurisdictions with a public
: defender scheme tells us of

: unsustainable rising costs and

: abuse byrich defendants who

: received criminal legal aid. This
: hasoftenled to sudden, drastic
i cutsin criminallegal aid services
: and underpaid and overworked
: public defenders.

Tokeep costsin check, the

eligibility requirements of accused
: personsreceiving the PDO’s

representation will have tobe

exemplary in its handling of cases,

: includingavoiding “excessive”
i defence of “hopeless” cases and
: unnecessary procedural

¢ challenges. Public education is
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i alsoessential to the public’s proper :
¢ understanding of the public

i defender’srole and work,and the
¢ fundamental precepts that

i undergird our administration of

: criminaljustice.

These foundational rules include

i thatoneisinnocentofacrime

i until proven otherwise, the

: prosecution must prove its case

i beyondreasonable doubt,and the
¢ righttoa fair trial.

That the PDO will be involved in

i controversial cases is to be
: expectedasanaccused person
: must have his day in court.

For the public to prejudge a case

: andtoallow outrage to determine
i whether criminal legal aid oughtto :
: beprovidedis to pander to mob
i justice and must be resisted.

Inherent in public defending is

i the proper balancing ofan
: individual’s and society’s rights,
i interestsand responsibilities.

The PDO must have a nuanced

¢ understanding of public

: sentiments on controversial cases
i butthat must not stop the public

: defenders from carrying out their
i duties without fear or favour.

Althoughthe PDOisa

i government body, its legitimacy

: andstanding hinge onitbeing

i seentobeindependentofthe

: executive branch of government,

i especiallyin matters suchaswho

: getscriminal legal aid and how the
i defenceofanaccused personis

: conducted.

Anyinterference in how the

i PDOgoesaboutits functions will
i undermine its credibility and

: autonomyand severely derogate
: fromthe furtherance of criminal
: justiceand the rule of law.

Thus, in the proposed PDO

i legislation, the chief public

: defender should have security of

: tenure for the term appointed and
i canberemoved only for

: misconduct, bankruptcy, orill

i health that prevents him from

: carryingout his duties.

Ultimately, the PDO’s decisions

i andactions must withstand

: intense scrutiny while also

: ensuring thatanaccused personis
i properly defended.

BROADER BENEFITS

i When the predecessor to today’s

: Legal Aidand Advice Act was first
i enactedin1956,it had

: contemplated both civiland

i criminallegal aid. However, the

: provisionsrelating to criminal

i legal aid were held in abeyance

before being repealed altogether.
The rationale was that the state

had already invested effortand

ublic resources in investigating

: and prosecuting accused persons,
¢ anditwould be incongruous and

: inconsistent to use public funds to
: defend themaswell.

The creation of the PDO signifies

! asignificant philosophical change
: forthe Government where
: criminallegal aid is concerned.

Despite the expected public

: spendingincrease, sustained and
: adequate support of criminal

: legal aid will be put on amuch

: firmer footing.

Thisimportant reform will
institutionalise public defending

: inour criminal justice system and

i betterbalance the interests of

: societyand accused persons, while
i alsoboosting the development of

riminal law expertise and
nhancing our criminal law
urisprudence.

Havingarobust criminal legal
id system that is affordable,
ccessible and of a high quality is
vital to effective administration of
riminaljustice.

Without meaningful access to
helegal system, laws are likely to

: become adead letter.

Similarly, Parliament’s work in

i enactinglaws that promote the

: common good would be rendered
: nugatory - arebuke to a system

: thatseeks tobe defined by the

: rule of law.

Access tojustice, with legal aid

i beingan integral part of it, has

: broadened significantly over the
: course of independent

: Singapore’s history, especially

: since thelate 2000s. Access to

i justiceis fundamentally about

: ensuring that justice is not the

: exclusive preserve of a privileged
few, butavailable to allin

ingapore.

The public defender schemeisa
ignificantly important step
‘orward and much will be
xpected of itin the years ahead.
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