Publication: The Straits Times, pg A25
Date: 4 June 2022
Headline: Made crypto losses? Don't assume the taxman will subsidise you

Made crypto
losses? Don't

will subsidise you

Liu Hern Kuan
and Vincent Ooi

FFor The Straits Times

As cryptocurrency markets reel
from what is being called the
“Crypto Crash 2022” last month,
investors are likely to be taking
stock of their losses and
considering whether to continue
to hold or liquidate their
portfolios.

The potential losses could be
massive, with TerraUSD and Terra

of their value overnight, the latter
suffering a US$40 billion (S$55
billion) collapse. Other more
established cryptocurrencies such
as Bitcoin and Ethereum took
significant hits as well.

What would be the Singapore tax
treatment onlossesrealised bya
cryptocurrency investor who
decides to sell his holdings?

TAXAPPLIES TO THEM, TOO

The same tax provisions which

i applytootherasset classes also
: apply to transactions involving
: cryptocurrencies.

This means that activities such

i asmining, trading or lending

: money through Decentralised

¢ Finance may generate taxable

: income that will have to be

: reported in the same way as other

: non-cryptocurrency-related gains.

One might think that because

¢ income from transactions

i involving cryptocurrencies is

: taxable, thelosses from such

i transactions would also be

: deductible. Unfortunately, the
: situationis not quite so

: straightforward.

(Luna) losing virtually 100 per cent :
: WHATABOUT TAX LOSSES?

¢ The starting point is not to assume
: thatlosses can necessarily be set

i offagainstincome from other

: sources, suchasabusiness selling
i shoes.

Nor should one assume that

i losses canbe carried back and set

: offagainstincome from the same

: source, suchas fromselling

: cryptocurrencies in the previous

: year, or carried forward and offset
¢ againstincome that might occurin

: the future by selling

: cryptocurrencies. In fact,one

i cannotevenassume thatlosses :
: fromselling Cryptocurrency Acan :
: beoffset against income from

i selling Cryptocurrency Bin the
i sameyear.

While this may appear harsh, it

h  arises due to the different tax
as S um e t e t aX m an : onthe classification of the gains

i andlossesarising from dealings in
i cryptocurrency under the Income
¢ Tax Act1947. The gains could be

: regarded as “gains or profits from

i anytrade, business, profession or
: vocation” (“trade or business

i income”); or just gains or profits of
: anincome nature (“miscellaneous
i income”).

treatments thatapply depending

A third possibility is where the

i gains from cryptocurrency

: dealingsare notregarded as

i income, but capital gains and not
: subject to the Singapore income
! taxregimeatall.

Where the gains are regarded as

i “trade or business income”, the tax
: treatment of losses from this

i categoryare far more generous

: thanifthe activities fallunder the

i “miscellaneous income” category.

Onthe other hand, if the gains do

i not fallunder either “trade or

: businessincome” or

i “miscellaneous income” because

: theyareregarded as capital gains,
i losses cannot be deducted against
: other categories of income for that :
i yearoragainst future income. This :
: isbecause, generally, capital gains
: andlosses fall completely outside
: theSingapore tax net.

The consequences of gains or

i losses falling under “miscellaneous
i income” as opposed to “trade or

¢ businessincome” are also

i significant. While trade or

¢ business losses can generally be

i setoffagainstincome fromany

¢ other category in the same year,

i miscellaneous losses can be set off
: onlyagainst income from the same
i category.

Infact, itis arguable thatlosses

: from miscellaneous income are

: subject to source-by-source

: matchingrequirements, where the
¢ losses must be scrupulously

: matched against eachsource.

For example, if a gain was made

: from Cryptocurrency A earlierin

: theyear, then the losses from

i CryptocurrencyAlaterin the year
: canbeused toset off the earlier

: gainwith the net gain being subject :
i toincome tax. But one may well be
: unable to offset losses from

¢ Cryptocurrency B against the gains
i made from Cryptocurrency A.

No such restriction applies to

: trade or business losses — soas

: longasatrade orbusiness in

: cryptocurrency is established,

: gainsorlosses from different

: cryptocurrencies can be set off

: againsteachother,aslongasthe
: gainsorlossescanbeseenas

: arising from the same trade or

: business.

Subject to legal requirements,

: trade or business losses canalso be
i “carried back” and used to offset

: income earned in the previous

: year (only). They canalsobe

: “carried forward” and used to

: offsetincome earned in future

: years (indefinitely). Miscellaneous
: losses can neither be “carried

back” nor “carried forward”.

| THETRADE TEST

: Essentially, an investor wishing to
i offset cryptocurrency losses

: against other income would want
i hisactivitiestoberegardedasa

: tradeorbusiness.

Todetermineifatrade exists,

the “Badges of Trade” test
i recognised by the Singapore
¢ courts must be applied. This looks
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i atfactorssuchas howlong the

: cryptowas held for,how many

: tradesthere were and what was

: theintention of the investor when
i purchasingit.

Atrade or business is, under the

: law, likely to exist if there are

i activities thatare commercially

: undertaken, with habitual and

i systematic operations,and with

: elements of continuityand

i repetition of acts. The difficulty is
i thatthelaw presumes - this

: presumption being rebuttable -

that while companies buying and

i selling cryptocurrencies are
: engagedinatrade orbusiness,
¢ individuals doing so are not.

It would thus be challenging for

i anindividual toargue that he

: should be able to utilise his

i cryptocurrency losses under the

: more generous “trade or business
i income” rules.

Investors including their

i cryptocurrency losses in their tax
: returns this year are likely to find
: theInland Revenue Authority of

: Singapore (Iras) unimpressed.

Gains and losses from

: cryptocurrency dealings are not

: subject toa separate tax regime.

: There may be sufficient

i similarities between shares and

: cryptocurrencies as asset classes

¢ inthis context to surmise that Iras
: may well take a similar approach

: forcryptocurrencies as well.

The general approach of the Iras

i istotreatlossesincurred by

¢ individual investors buyingand
: sellingsharesas eitherbeinginthe :
: nature of miscellaneous losses or

i capitallosses. It can be challenging
i toconvince the Irasthatan

i individual investor has made trade
: orbusiness losses from buying and
: sellingshares. Asaresult, itis not

: common for investors to succeed

i inoffsetting such losses against

¢ other categories of income.

© POLICY CONSIDERATIONS

i Cryptocurrencyasanassetis

: difficult to value based on

: conventional methods of

: valuation. From a tax perspective,
i however, a cryptocurrency loss

: may be quantified by comparing

i the costs of acquisition against the
i costs of sale.

With investors suffering

i significantlosses, the question

i arisesas to whether the authorities
: should step in to offer some kind of
: relief forlosses that can be

; regardedas mainly speculative.

In our opinion, this is most

¢ unlikely to happenand, in fact,

i should not happen. Any relief

: provided by the authorities would

: comeat the expense of taxpayers

¢ inSingapore generally, who should
i notbe asked to subsidise private

. investments.

There is an element of moral

i hazard here as well, in that

i investors may well be less cautious
: inthe futureif they think that the

i Government will bail them out

: should their investments go south.

Crypto Crash 2022 will not be

i thelastanditis butamatter of

i time before another, possibly

i greater, crash occurs. The tax

i systemshould not be stuck with

: thebill every time there isa crash
i andinvestors should notassume
: that the taxman will subsidise

i theirlosses.
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